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nowledge is wealth, and India

possesses a treasure trove of

traditional knowledge, which

contributes to the rich

cultural heritage of the

country. India has 705 officially recognized

ethnic groups1 residing in different parts of

the country. Besides the 705 official

recognized groups, there are several more that

are not officially recognized, undoubtedly

raising the total figure to more than 705.

Each of these groups have a vast repository of

traditional knowledge in the form of music, art,

folklore, traditional medicines, to name a few. 

Traditional knowledge is extremely integral

in forming the cultural development of

societies, as such knowledge encompasses

systems of classification, rituals, folklore, folk

music and dance, languages, resource use

practices, etc. Such knowledge plays a

profound role in the society and helps in

defining and shaping its basic existence as

well as provides the fundamental foundation

for traditional practices and beliefs of a

society. Therefore, protecting the rich

endowment of traditional knowledge is of

utmost importance to prevent its

misappropriation. 

However, it is imperative to understand that

Traditional Knowledge is not just about

biodiversity, agriculture or health but also

includes traditional cultural

expressions/expressions of folklore i.e.

cultural manifestations such as music, art,

designs, symbols and performances, and

genetic resources i.e. genetic material of

actual or potential value found in plants,

animals and micro-organisms.

The concept and branch of Traditional

Knowledge emanated and sprung on the

global platform with the conclusion of the

Convention on Biological Diversity (CBD) in

the year 1992.

An explanation of the concept of traditional

knowledge is provided under Article 8(j) of

the Convention on Biological Diversity, which

reads as follows:

“Traditional knowledge refers to the

knowledge, innovations and practices of

indigenous and local communities around the

world. Developed from experience gained over

the centuries and adapted to the local culture

and environment, traditional knowledge is

transmitted orally from generation to

generation. It tends to be collectively owned

and takes the form of stories, songs, folklore,

proverbs, cultural values, beliefs, rituals,

community laws, local language, and

agricultural practices, including the

development of plant species and animal
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Traditional Knowledge
and Contemporary Trends
COVID-19 and 
Contractual Issues

ndia’s economic activity 
has come at a halt since 
last few months due to 
unprecedented occurrence 
of Covid-19 pandemic. It 
has become difficult on 

the part of various parties to honour 
their existing contracts, oral or written, 
relating to sale and purchase of goods 
or availing and rendering of the services 
during these hard times. The Disaster 
Management Act, 2015 (“DMA”) and 
The Epidemic Diseases Act, 1897, as 
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applicable to the present situation, 
do not contain any specific provisions 
for suspension of obligations or waiver 
of any liability under the existing 
contract between the parties. However, 
DMA deals with the rehabilitation and 
reconstruction assistance to the victims 
of any disaster.          

The situations with respect to 
contractual breaches caused due to 
Covid-19 pandemic or similar pandemic 
has never been dealt by the Indian 
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breeds. Sometimes it is referred to as an

oral traditional for it is practiced, sung,

danced, painted, carved, chanted and

performed down through millennia.

Traditional knowledge is mainly of a

practical nature, particularly in such

fields as agriculture, fisheries, health,

horticulture, forestry and environmental

management in general.”

World Intellectual Property
Organization (WIPO) has defined
Traditional Knowledge as follows –

“Traditional knowledge is not so-called

because of its antiquity. It is a living

body of knowledge that is developed,

sustained and passed on from generation

to generation within a community, often

forming part of its cultural or spiritual

identity.”2

Traditional knowledge is often informal

and passed on from one generation to

another orally, and forms a branch of the

established intellectual property regime.

However, there have been several debates

and discussions since the past few years

on the protection of Traditional

knowledge as Intellectual Property. It is

mainly because Traditional Knowledge is

not easily protected by the present

intellectual property regime, which

essentially grants protection for a limited

period of time to inventions and original

works by named/identifiable individuals

or companies. This has impelled several

nations including India, to develop a

system to protect the huge repository of

Traditional Knowledge possessed by the

indigenous communities in order to avert

commercial misappropriation of such

knowledge. 

Understanding what constitutes

misappropriation is essential in order to

protect the age-old practices, traditional

culture and heritage. Today, various forms

of traditional knowledge have gained

recognition globally for their uniqueness.

People across the world have started

judiciary prior to occurrence of Covid-19. 
However, there are several legal 
precedents on ‘force majeure’ conditions 
as delivered by the Indian judiciary. 
Force majeure is purely contractual and 
refers to the circumstance(s) that are 
beyond the reasonable control of the 
parties, which restrains either party 
to fulfill its respective obligation(s) 
under the written contract. At the time 
of drafting of the contracts, parties 
generally negotiate and specify the 
force majeure conditions. Any non-
performance on the part of either party, 
during force majeure period, shall remain 
suspended. 

The Indian Contract Act, 1872 
(“ICA”), does not specifically deal with 
force majeure except to the extent as 
mentioned in section 32 (enforcement 
of contracts contingent on an event 
happening) and section 56 (agreement 
to do an impossible act) of ICA. Also, 
there is no concept of suspension of 
obligations of the parties in relation to 
the contract under ICA. 

In the event, the present pandemic 
/ lockdown is not covered under the 
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force majeure conditions of a written 
contract or there is no written contract 
between the parties, the applicability 
of the aforesaid section(s) of ICA may 
be analyzed. The aforesaid sections 
apply to such circumstance(s) when the 
performance of any contract has become 
impossible. In such case, the contract 
shall be deemed to be void as per ICA. 
However, the same does not restrict the 
aggrieved party to claim indemnification 
from the non-performing party for the 
loss suffered by it. 

The Hon’ble Supreme Court’s 
judgments in Satyabrata Ghose Vs. 
Mugneeram Bangur & Co. [AIR 1954 SC 
44] and The Naihati Jute Mills Ltd. Vs. 
Khyaliram Jagannath [AIR 1968 SC 522] 
and Energy Watchdog and Ors. Vs. Central 
Electricity Regulatory Commission and 
Ors. [2017(6) SCJ 398] are most referred 
judgments in relation to ‘impossibility to 
perform the contract’ or ‘force majeure’. 
The applicability of such legal precedents 
in relation to contractual breach(es) on 
the part of non-performing party due to 
lockdown under Covid-19 pandemic shall 
be tested on a case to case basis and is a 
subjective issue. 
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